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E M E A  R E G U L ATO RY  D E V E LO P M E N T S  N E W S L E T T E R

VOLUME 3 2015

Dedicated to helping you stay ahead of and take advantage of any opportunity resulting 
from regulatory change, this newsletter captures the latest regulatory developments expected 
to affect your business. 

Benefit from the knowledge Northern Trust has gained through our continued monitoring 
of regulatory discussion, consultation periods, outcomes and progression across Europe. 

The What’s Going on in Brussels section captures the recent decisions and ongoing regulatory 
themes within the EU, with the regulatory calendar providing an overview of the main milestones 
met in 2015 and those we face throughout 2016. Where possible this timeline provides set 
timeframes; those still open to change are clearly indicated.

Readers of the electronic version of the newsletter can use the links to further their 
understanding of each of the topics. 

For information on the topics that are not covered in detail in this edition of Northern Trust’s 
EMEA Regulatory Developments Newsletter, but which we continue to monitor, please view 
the What’s Coming Next section.
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1. What's Going on in Brussels?

Luxembourg is well into the second half of its Presidency of the Council of the EU and is 
due to hand over to the Netherlands in January 2016. The central theme running through 
the future Dutch Presidency’s programme is stimulating growth in the economy and jobs 
via healthy public finances, structural reforms and investment. 
In terms of regulatory developments, there is an increasing amount of continuity in the 
agenda between the different EU presidencies- at long last. As such, it comes as no surprise 
that regulatory developments in Brussels until the end of the year (and well into 2016) will 
include the ‘usual suspects’:
■■ Driving forward the Capital Markets Union (CMU) initiative. The aim is to make it easier 

for companies to obtain capital by offering alternatives to bank financing. We expect the 
CMU package to include legislative proposals to revive securitisation and to revive the 
Prospectus Directive.

■■ Progressing the work on MiFID II and MiFIR, which will include approving the Technical 
Standards and Delegated Acts in the run up to the date of application (3 January 2017).

■■ Revisiting the Capital Requirements Directive / Capital Requirements Regulation (CRD/CRR). 
We anticipate discussions within the European Parliament and the Council on revisions to 
CRD IV. This will including revisiting capital charges, proportionality to risks etc. 

■■ Making progress on recovery and resolution plans for the non-banking sector with a priority 
on central counterparties.

2. What’s Coming Next?

There have been interesting EU regulatory developments since the last edition of our newsletter 
was circulated, as well as an interesting lack of development in certain areas where progress was 
anticipated. Below is a summary of a few areas that we feel will be of interest to you. There is 
limited information to warrant full length features on each at this stage, but we will continue 
to monitor these and provide further detail as appropriate in subsequent editions of the 
EMEA Regulatory Developments Newsletter.

EU Financial Transaction Tax (FTT)

There has been little further movement regarding FTT, which has not been listed as 
a priority of Luxembourg during its 6 month Presidency of the Council of the EU. 
Application from January 2016 is no longer a possibility. Despite rumours of progress 
in September, the FTT was noticeably absent from the topics of discussion at the most 
recent meeting of the EU Ministers for Economy and Finance in October.

Regulation on Securities Financing Transactions (SFTR)

The European Parliament formally adopted the final text of the SFTR on 29 October. 
Once the Council of the EU has approved the text it will be published in the Official 
Journal and enter into force 20 days later. Final publication is expected in December. 



northerntrust.com  |  EMEA Regulatory Developments Newsletter  |  4 of 24

TAX

3. Update on Foreign Account Tax Compliance Act (FATCA), 
the UK Bilateral Agreements With Crown Dependencies and Overseas 
Territories (CDOT), and the Organisation for Economic Co-operation and 
Development’s Common Reporting Standard (CRS)

OVERVIEW

Whilst global tax authorities have for a number of years been exchanging tax information 
both on a voluntary and mandatory basis, the introduction by the United States of the Foreign 
Account Tax Compliance Act (FATCA) paved the way for the global expansion of inter-
governmental reporting. 

FATCA, which became US law in 2010, imposes significant penalties on foreign financial 
institutions that fail to conduct due diligence on all investors, report on investors that are US 
persons and withhold on certain payments to non-compliant investors.

Following on from FATCA, the UK government signed reciprocal agreements with its 
crown dependencies (Jersey, Guernsey and the Isle of Man), as well as Gibraltar, and non- 
reciprocal agreements with a number of its overseas territories (Anguilla, Bermuda, Turks and 
Caicos, the Cayman Islands, Montserrat and the British Virgin Islands). Each of these agreements 
impose obligations on the financial institutions of the jurisdictions signed up, with the reciprocal 
agreements additionally requiring UK financial institutions to identify and report account 
holders that are residents of the crown dependencies and Gibraltar. These agreements are 
collectively referred to as CDOT. 

Subsequently, the Organisation for Economic Co-operation and Development (OECD) 
released the Common Standard on reporting, due diligence and exchange of financial account 
information (CRS), and the model Competent Authority Agreement (CAA), which establishes 
a standard framework for the automatic exchange of tax information between participating 
countries. The CRS seeks to establish the automatic exchange of certain specified account 
information to the home country’s tax administration. There are approximately 100 countries 
committed to implementing the CRS, with the number continuing to grow.

REGUL ATORY DEADLINES

Other than reporting, the deadlines for CDOT are the same as for FATCA. However, most 
entities have focused all their efforts to date on fulfilling their FATCA obligations, with CDOT 
requirements likely taking a back seat. Reporting for CDOT is required in 2016 and will then 
cease once CRS takes effect, as it will essentially provide the same information. 

Those jurisdictions collectively known as CRS ‘early adopters’ have committed to begin 
due diligence in January 2016, with the reporting requirements beginning from March 2017. 
For these early adopters of the regulation, due diligence on high-value individual accounts 
must be completed by 31 December 2016, and on low-value individual accounts by the same 
date in 2017. 

The CRS deadlines for those countries that are not early adopters are exactly one year 
later than those set out above, meaning  due diligence will begin in January 2017 and the first 
reporting requirements will begin in September 2018. 

Impacts
n All areas of tax and all 

Northern Trust clients.

Key takeaway
n With initial FATCA 

reporting deadlines 
now predominantly 
passed, the focus turns 
to UK CDOT reporting, 
which begins in 2016; 
and CRS, which begins 
in 2017.
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REL ATIONSHIP BET WEEN INITIATIVES

As a collective term these three tax initiatives are generally referred to as relating to the Automatic 
Exchange of Information (AEOI). All initiatives require financial institutions to undertake due 
diligence procedures on pre-existing account holders, obtain additional documentation for 
new account holders and report certain information to the relevant tax authorities. 

Whereas FATCA focuses on identifying the account holder’s citizenship, both CDOT and 
CRS concentrate on an account holder’s country of tax residency.  Also, unlike FATCA, there is 
no withholding imposed by CDOT or CRS.

NORTHERN TRUST ACTIONS

We understand the need to provide a holistic solution for all three regimes. Our CRS service 
will be similar in nature to services currently offered to clients for FATCA and CDOT. For further 
information please contact your Northern Trust representative.

In July, we initiated monthly communications titled AEOI – Regulatory Change to provide 
clients with updates on the regulatory progression of these initiatives as well as Northern Trust 
corresponding actions to assist you in your compliance with them.
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4. The Organisation for Economic Co-operation and Development’s (OECD) 
Base Erosion and Profit Shifting (BEPS) Action Plan (the Action Plan)

OVERVIEW

BEPS refers to tax plan strategies that take advantage of the interaction between different tax 
rules that either allow for double non-taxation or shift profits to locations resulting in little or 
low taxation. 

The BEPS Action Plan, endorsed by the G20 Finance Ministers in 2013, provides a consensus- 
based plan to ensure that the global tax architecture is equitable and fair. Specifically, the Action 
Plan sets out 15 areas of work to be undertaken with the aim of addressing a range of BEPS-
related tax challenges. 

RECENT UPDATES

On 5 October, the OECD published a final set of recommendations relating to the BEPS 
Action Plan, which were then presented to the G20 Finance Ministers on 8 October 2015. 
Below are a few interesting developments published within the Action Plan;  further analysis 
of the plan will be set out within the next edition of Northern Trust’s Atlas Tax Profiles 
Quarterly Newsletter.

Action 2: Neutralising the Effects of Hybrid Mismatch Arrangements

The proposals are intended to combat arrangements that operate to create an artificial 
tax advantage through the use of hybrids. The main proposal is to disallow a deduction 
in situations where that deduction has no corresponding income. To prevent multinationals 
from jurisdictions that do not implement the BEPS proposal from continuing to obtain 
tax advantages through hybrid arrangements, a ‘defensive rule’ is also proposed. This 
rule would impose a tax where a deduction has not been disallowed under the primary 
jurisdiction. Multinational firms will need to consider whether they have financing or 
other arrangements that could fall scope to these rules.

Action 6: The Prevention of Treaty Abuse

The recommendations include three different approaches (the principal purpose test, 
the detailed limitation on benefit rule and the simplified limitation on benefits rules), 
with OECD member states being free to adopt different combinations of these rules. 
The recommendation relating to the limitation of benefits, if adopted, is anticipated to 
cause significant disruption to the asset management industry, the securitisation industry 
and the capital markets. The rule permits treaty relief only where the ultimate beneficial 
owners of an entity would themselves be entitled to treaty relief. Due to the difficulty in 
ascertaining the ultimate beneficial owners of an entity, implementation of this rule is 
impracticable and possibly even unviable. 

NEXT STEPS

Following delivery of the BEPS measures to the G20 Leaders at their annual summit this 
month, focus will turn to designing and implementing an inclusive framework for the BEPS 
measures, which is expected to continue until 2020. 

Impacts
n All areas of tax and all 

Northern Trust clients.

Key takeaway
n The Action Plan 

continues to develop 
measures to end double 
non-taxation and artificial 
shifting of profits. The 
potential requirement 
for greater transparency 
could result in increased 
documentation and 
information sharing.



northerntrust.com  |  EMEA Regulatory Developments Newsletter  |  7 of 24

REL ATIONSHIP WITH OTHER INITIATIVES

In a move that demonstrates the urgency of governments to tackle corporate tax avoidance, on 
6 October the European Council reached political agreement on a Directive to improve transparency 
relating to cross-border tax rulings. The Directive, which will apply from 1 January 2017, is in 
line with developments within the OECD and its work on BEPS. Member states will be required 
to exchange information automatically on advance cross-border tax rulings as well as advance 
pricing arrangements. The Commission will develop a corresponding secure central directory 
to store the information exchange, which will be accessible to all OECD member states. 

A tax ruling is an assurance that tax authorities give to taxpayers on how certain aspects 
of taxation will be handled in specific circumstances. An advance pricing arrangement is a 
type of tax ruling that relates to the method of pricing applied to the transfer of goods or 
services between companies. 

NORTHERN TRUST ACTIONS

The full impact of the BEPS Action Plan will largely relate to the extent to which OECD 
member states implement the elements within national legislation. Northern Trust continues 
to monitor progress made relating to the Action Plan. Through our active membership with 
the Association of Global Custodians and the British Bankers’ Association, Northern Trust 
continues to lobby the OECD with regards to the implications of the proposals and the 
impact to our client base. 



northerntrust.com  |  EMEA Regulatory Developments Newsletter  |  8 of 24

REGULATED FUNDS

5. The Alternative Investment Fund Managers Directive (AIFMD)

OVERVIEW

The provisions of AIFMD, which was implemented in July last year, have now broadly 
become part of business as usual. However, there remain a number of outstanding technical 
issues which we continue to monitor and analyse, specifically in the following reas:

1. Asset Segregation

The European Securities Market Authority (ESMA) consultation period for the segregation of 
assets under AIFMD has now come to an end. Although the consultation paper outlined five 
options for asset segregation. ESMA discarded three, leaving only the following two available 
for consideration:
■■ Alternative investment fund (AIF) and non-AIF assets should not be commingled in the 

same account, and there should be separate accounts for AIF assets of each depositary 
where a delegate is holding assets for multiple depositary clients.

■■ AIF and non-AIF assets should not be commingled in the same account, but it would 
be possible to combine AIF assets of multiple depositaries into a single account at sub-
custodian level.

ESMA has now published the responses received following their consultation, the majority 
of which set out a preference for a different option from the two set out above. The preferred 
option was stated to be that the AIF and non-AIF assets held by a delegate could be commingled 
in a sub-custody account. It was argued this approach would provide the same level of investor 
protection whilst not significantly increasing the operational complexity, risk and cost of 
segregating AIF assets through the custody chain.

The extent to which the responses are taken into account on implementing change remains 
to be seen.

2. Pan-European Marketing Passport

There are currently two available methods by which an AIF can be marketed to professional 
investors: either through the pan-European marketing passport or through each member 
state’s national private placement regime.

At the moment, the marketing passport is currently only available to EU AIFMs marketing 
EU AIFs, with any other combination forced to rely on private placement. When AIFMD was 
enacted, it was envisaged that the marketing passport would be extended to cover non-EU 
AIFMs authorised under AIFMD.

Following a review of the marketing regimes permitted under AIFMD, ESMA issued 
advice in July that is now being considered by the European Commission, Parliament and the 
Council. In this advice, ESMA recommended that six countries should be among the first wave 
of non-EU countries to be granted access to the marketing passport: Guernsey, Hong Kong, Jersey, 
Singapore, Switzerland and the United States. Specifically, ESMA stated that it could see no 
obstacles to removing the extension of the passport to Guernsey and Jersey, while certain obstacles 
to its extension to Switzerland would be removed by pending national legislation. ESMA reached 
no definitive view on the passport extension to the remaining three jurisdictions as a result of 
‘concerns related to competition, regulatory issues and a lack of sufficient evidence to properly 
assess the relevant criteria’. 

Impacts
n Any fund not already 

regulated by UCITS 
which is: (i) Managed, 
(ii) Domiciled, 
(iii) Distributed, in the EU.

Key takeaway
n ESMA’s advice on the 

extension of the marketing 
passport is currently 
being considered by the 
European Commission, 
Parliament and 
the Council.
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Although there is market speculation that the dual marketing regime will continue only 
until 2019, there is no express intent to abolish national private placement regimes or any 
timeframe within which a decision on this is expected to be reached. 

The timing of any passport extension remains uncertain, and whether and for how long 
private placement will continue is unknown. 

NORTHERN TRUST ACTIONS

To support managers implementing AIFMD, Northern Trust expanded its depositary services 
across multiple fund types, asset classes, fund locations and investment strategies. As a result, 
we now offer depositary services in the United Kingdom and the Netherlands, in addition to 
our existing services in Ireland, Luxembourg and the Channel Islands. 

To help clients meet AIFMD requirements, Northern Trust implemented a full depositary 
service for EU funds and an ‘offshore depositary’ service for non-EU funds. In addition, we 
have launched an AIFMD regulatory reporting service that supports asset managers across 
multiple domiciles and locations.

Throughout the consultation period, Northern Trust’s cross-disciplinary AIFMD experts 
worked closely with industry bodies such as the Association of Global Custodians, the European 
Fund and Asset Manager Association, the Investment Management Association and the Irish 
Funds Industry Association in lobbying on and responding to the consultation provisions.

https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/brochures/asset-servicing/intl/pan-european-depositary-services-overview.pdf?bc=24122443
https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/brochures/asset-servicing/intl/offshore-depositary-services.pdf?bc=24122443
https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/brochures/asset-servicing/intl/aifmd-regulatory-reporting-services-overview.pdf?bc=24122443
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6. Revised Directive on Undertakings for Collective Investment 
in Transferable Securities (UCITS V)

OVERVIEW

The latest UCITS directive looks to amend the regulatory framework to address national 
discrepancies and provide additional protection for UCITS investors. A key aim of the regime 
is to align the UCITS provisions on depositary, remuneration rules and sanctions with those 
in existence under AIFMD.

KEY PROVISIONS

■■ New depositary requirements relating to the: 
 — Safekeeping of assets.
 — Supervision of cash accounts, transactions and cash flow monitoring.
 — Oversight of the NAV calculation and investor transaction process.

■■ Increased disclosure requirements including greater transparency in manager remuneration.
■■ Sanctions for breaches of the UCITS rules.

NEXT STEPS

Although the European Commission was widely expected to have finished drafting the 
Level 2 text, setting out the detailed provisions behind the Directive, these have not yet been 
published. Current expectations are that it will be subject to further delay, with the European 
Commission likely to adopt the text in December. Following adoption, a three-month period 
begins during which the European Parliament has the right to oppose the text. Parliament can 
also extend the deadline for the entry into force of the Level 2 text. 

In addition to the delegated acts that will form the Level 2 measures, UCITS V requires 
ESMA to issue so called Level 3 guidelines on sound remuneration policies and practices. 
The aim of the consultation is to ensure the application of the remuneration provisions across 
different regimes is compatible. ESMA’s consultation period on the draft guidelines ended on 
23 October, and the guidelines are to be published in Q1 2016 ahead of the 18 March 2016 
transposition date. 

REL ATIONSHIP BET WEEN INITIATIVES

The European Commission’s determination on what segregation means under AIFMD could 
in turn impact UCITS, depending on the way in which the Level 2 text seeks to harmonise the 
two regimes. 

On 22 May 2015, ESMA called for a review of UCITS V to account for the central clearing of 
derivatives required under the European Market Infrastructure Regulation (EMIR). In particular, 
ESMA highlighted that UCITS V should be amended to apply the same rules to derivatives 
that are centrally cleared or exchange traded. Currently, UCITS V allows investments in both 
exchanged-traded derivatives (ETD) and over-the-counter (OTC) derivatives, but only the latter 
are subject to counterparty risk-exposure limits. Steven Maijoor, chair at ESMA, said the 
current UCITS regime needs to change, as it would otherwise be unable to account for the 
central clearing obligation in EMIR.

Impacts
n Asset managers, with 

an indirect effect on 
pension funds and 
insurance firms.

Key takeaway
n Although publication 

of the Level 2 text has 
been delayed, the 
transposition date for 
UCITS V is expected 
to remain set at 
18 March 2016.
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NORTHERN TRUST ACTIONS

In the lead up to implementation of UCITS V, Northern Trust has set in place a communications 
programme to ensure you are kept up to date on developments and how we can assist you with 
your preparations.

Our UCITS V communications programme aims to provide our UCITS clients with 
regular information ahead of regulatory change. To this end, we will circulate UCITS V – 
Regulatory Change updates on a monthly basis ahead of the March 2016 regulatory deadline. 
These will be supplemented by ad hoc materials and client events. If you are not yet receiving 
these communications and wish to, please contact your Northern Trust representative.

With regards to disclosure, in light of UCITS V as well as the EU Regulation on Packaged 
Retail and Insurance-based Investment Products (PRIIPs), we have expanded our key investor 
information document (KIID) service to include distribution as well as production. Our 
product will extend to the PRIIPs KID disclosure documents and will assist you in meeting 
your disclosure requirements under the regulation once it becomes applicable from 
31 December 2016.

FURTHER INSIGHTS

AIFMD /UCITS V convergence timeline and checklist.

https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/infographics/aifmd-ucits-convergence-infographic.pdf?bc=24122443
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7. Regulation on European Long-Term Investment Funds (ELTIF) 

OVERVIEW

The ELTIF regulation aims to boost investment in Europe’s real economy, through 
establishing a product framework and passport for a new long-term investment vehicle 
which supports sustained economic growth in Europe. 

To benefit from the cross-border passport, ELTIFs must meet rules designed to protect 
investors as well as the companies and projects they invest in. Once authorised, an ELTIF can 
be marketed to professional, semi-professional and retail investors throughout the EU.

KEY PROVISIONS

Due to the long-term nature of the assets they will invest in, it may take ELTIFs a number of 
years to fully invest all the money held within the fund. To ensure they are not inadvertently 
forced to invest in assets that are unsuitable in order to meet an arbitrage deadline, ELTIFs are 
given up to five years from authorisation within which to invest at least 70% of their money 
in the following assets: 
■■ Unlisted companies
■■ Real assets
■■ Other ELTIFs
■■ European Venture Capital Funds
■■ European Social Entrepreneurship Funds 

To provide ELTIFs with sufficient flexibility to sell or replace assets, the remaining 30% of their 
capital can be invested in other assets. However, to prevent risky investments, these other assets 
must be eligible for UCITS (including money market instruments, transferable securities admitted 
for trading on a regulated market or multilateral trading facility and sovereign securities), with 
certain set limits in place for each asset type. 

To further reduce the risk profile of an ELTIF, strict limits are placed on their use of leverage 
as well as derivatives, with only hedging duration and exchange risks allowed. 

Redemption rules are imposed which remove any right to investment return during the 
specified lifetime of the ELTIF. Although the end date of an ELTIF is yet to be established, it is 
forecast to be in the region of 10 years. 

NEXT STEPS

The ELTIF regulation takes effect from 9 December 2015. 
As a regulation, its provisions will be directly applicable across the EU; there will be no 

need for member states to transpose the requirements into national law.

Impacts
n Asset managers and AIFs.

Key takeaway
n ELTIFs provide investment 

fund managers with the 
opportunity to offer 
regulated long-term 
investment opportunities 
to institutional and private 
investors across Europe.
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REL ATIONSHIP WITH OTHER REGUL ATORY INITIATIVES

■■ ELTIFs are categorised as AIFs, meaning an ELTIF manager must be an AIFM and comply 
with the provisions of AIFMD (including the need to appoint a depositary) as well as the 
additional requirements under ELTIF.

■■ ELTIFs marketed to retail investors will fall under the PRIIPs requirements, meaning the 
features and risks must be set out in a key information document (KID). This presents 
difficulties given the differentiating timeframes between the two initiatives; the ELTIF regulation 
is likely to become applicable towards the end of this year, but the PRIIPs regulation will not 
take effect until the end of 2016. It is unclear what the disclosure requirements will be for 
an ELTIF marketed to retail investors prior to the application of PRIIPs.

■■ ELTIFs are investment products that come under the requirements of MiFID (the Markets 
in Financial Instruments Directive). As an example, this means that if an ELTIF is marketed 
to retail investors through a distributor, the distributor will have to comply with the relevant 
MiFID II requirements.

■■ Alongside urging Member States to grant ELTIFs the same tax treatment as similar 
national schemes, the European Commission is set to revise calibrations in Solvency II, 
to better reflect the risk of infrastructure and incentivise insurers to invest in these products 
and projects. This links in nicely with one of the aims of the Capital Markets Union (set 
out in further detail on page 18) being to ensure an appropriate regulatory environment 
for long-term and sustainable investment and financing of Europe’s infrastructure.
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MARKET INFRASTRUCTURE

8. Markets in Financial Instruments Directive (MiFID II) 

OVERVIEW

The MiFID revision comprises two initiatives: a recast Directive (MiFID II) and a new Markets 
in Financial Instruments Regulation (MiFIR), which together are usually referred to simply as 
MiFID II. 

The aim of MiFID II, which takes effect on 3 January 2017, is to promote further competition 
in the European securities market, modernise market structures, increase market transparency 
across all asset classes and enhance investor protection. 

KEY PROVISIONS

Northern Trust clients have diverse business models, face varying challenges and will be impacted 
differently by MiFID II. The areas that raise the most concern relate to the following provisions:
■■ Product governance: MiFID II introduces product governance requirements for 

manufacturers and distributors of products that are introduced in addition to any 
appropriateness and/or suitability requirements. Each investment product (financial 
instruments and structured deposits) must be reviewed, approved and attributed to a 
particular target market to which the instrument is to be distributed. The products and 
distribution channels must be reviewed on an ongoing basis to ensure they remain suited 
to the target market and are in fact distributed to that target market. ESMA has not provided 
a great deal of information on the definition of ‘target market’, making anticipated application 
of these rules difficult, particularly to those who use platforms for distribution purposes and 
do not currently need to ascertain who their product is sold to. There has been indication 
of further governance, but no timeframe within which this can be expected; firms would 
benefit from assessing how they distribute products in order to understand the 
relationships that will be impacted by MiFID II.

■■ Transparency: These provisions are best understood when split into pre/post-trade 
transparency and transaction reporting. 

 — Pre/post-trade transparency refers to the disclosure framework surrounding the volume 
of trades, the disclosure of trading venues and systematic internalisers both ahead of a 
trade and as close to real-time as possible after a trade has been agreed.

 — Transaction reporting requires the submission of transaction details to an authorised 
reporting mechanism (ARM) on a trade date plus one day (T+1) basis. The obligation 
rests with the investment firm that provides the services or performs the activities.  The 
scope of instruments is wide and the number of fields to be reported on has significantly 
increased under the new rules, presenting significant challenges. 

■■ Inducement changes: MiFID II strengthens the current rules. One significant aspect is the 
difficulties presented by the requirement that portfolio managers and independent advisers 
can only receive research by paying for it either directly or from a separate research fund 
paid for by a fee charged to clients. 

■■ Trading venues: Organised trading facilities are a new type of trading venue regulated 
under MiFID II, introduced to implement the G20 commitments, made in 2009, to move 
standardised OTC trades onto trading venues (other commitments were made including the 
introduction of central clearing and other risk mitigation techniques, introduced through 
the implementation of EMIR). 

Impacts
n All clients, particularly 

asset managers (AIFMs 
and UCITS ManCos 
will be brought into 
the scope of MiFID in 
so far as they provide 
MiFID II services).

Key takeaway
n Clients will benefit 

from developing an 
early understanding 
of MiFID II.
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■■ Investor protection: As part of the suitability/appropriateness regime, MiFID introduced a 
distinction between complex and non-complex products, with the aim of preventing complex 
products being sold on an execution basis. ESMA has highlighted that it considers any 
investment in non-UCITS as complex, regardless of their legal form. As a result, there has 
been general discussion on the conversion of NURS into UCITS funds to avoid the 
additional burden that comes from designation as complex. In order to introduce a 
complex product, an appropriateness test must be performed to assess a client’s knowledge 
and risk appetite, before informing them whether or not a product is appropriate. Under 
the original Directive, professional clients could be deemed to have sufficient experience so 
as not to require an appropriateness assessment, but it is currently unclear how this will 
work under MiFID II. In order to offer investment advice or portfolio management a more 
stringent suitability test must be performed regardless of the client categorisation.

■■ Best execution: MiFID II does not significantly alter the requirement to execute orders on 
the terms that are most favourable to the client, but the obligation to evidence adherence to 
the rule has become more cumbersome, with the need to set information out in a specific 
format taking account of a number of factors and disclosing to various parties. 

RECENT UPDATES

MiFID II empowers ESMA to propose regulatory technical standards (RTS) and implement 
technical standards (ITS). These will determine the conditions of the application of the delegated 
acts, which are legislative provisions that essentially specify in greater detail precisely how 
MiFID II will operate. 

On 28 September, ESMA submitted its second set of final drafts of most of the RTS and 
ITS to the Commission, which now has three months to decide whether or not to endorse the 
technical standards.

NEXT STEPS

Although previously expected in September, the remaining final draft RTS on indirect clearing 
for exchange-traded derivatives, are now to be published by the end of 2015. ESMA has informed 
the Commission that the delay is due to the need for a consultation period to ensure the EMIR 
RTS on OTC derivatives are consistent with the requirements as envisioned for the draft MiFID 
RTS. The outstanding MiFID II ITS will then form the final piece of the puzzle, and are due to 
be published on 3 January 2016. 

Separately, the Commission will publish delegated acts (expected by the end of the year), 
which will build on the technical advice that ESMA delivered to the Commission in December 2014. 
The delegated acts will contain details on the bulk of investor protection issues, including the 
treatment of investment research.

NORTHERN TRUST ACTIONS

We are involved in various market discussions through numerous industry associations and 
are keeping a close eye on all aspects of this regulation as it progresses. MiFID II will affect 
Northern Trust as well as our clients, and we are focusing attention not only on building products 
to adequately support our clients’ needs, but also ensuring we remain compliant. 

We recently created a working group within our product team with the task of reviewing 
all aspects of MiFID II from a client perspective. In the coming months, we will provide clients 
further clarity on the support we can provide.
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9. European Markets Infrastructure Regulation (EMIR)

OVERVIEW 

Originating from principles agreed by the G20, EMIR aims to reduce risk and increase 
transparency in the over-the-counter (OTC) derivatives market. 

KEY PROVISIONS

EMIR is broad in scope, imposing requirements on all types and sizes of entities that enter 
into any form of derivatives contract. Requirements include:
■■ Standardised OTC derivatives must be cleared through central clearing houses
■■ All derivatives trades must be reported to centralised trade repositories 
■■ Non-cleared contracts will be subject to higher capital requirements and risk 

mitigation techniques

RECENT UPDATES

In his speech on 22 September, ESMA Chair Steven Maijoor stated that his focus is now on the 
full, practical implementation of the EMIR rules. As EMIR is a regulation its provisions will be 
implemented in all member states at the same time with equal requirements. In order to ensure 
a consistent application, ESMA has committed to allocate more resources to ensuring 
supervisory convergence in all EU member states.

Referencing EMIR, Maijoor spoke of what he termed to be an ‘OTC Derivatives Union’ 
which is well underway in establishing a ‘high level of consistency across the EU, both in terms 
of regulation and supervision and provides a positive model for establishing an EU-wide CMU’.

NEXT STEPS

EMIR central clearing mandate

EMIR introduced an obligation to clear certain classes of OTC derivatives through clearing 
houses, referred to as central counterparties (CCPs). Following a consultation, ESMA determined 
that certain interest rate swaps classes should be subject to mandatory clearing. 

This specifically relates to fixed-to-float interest rate swaps denominated in Czech Koruna, 
Danish Krone, Hungarian Forint, Norwegian Krone (NOK), Swedish Krona (SEK) and Polish 
Zloty (PLN) and forward rate agreements denominated in NOK, SEK and PLN.

The regulatory technical standards (RTS) for Interest rate derivatives were endorsed by the 
European Commission 6 August 2015 and are now being reviewed by the European Parliament 
and Council.

The draft RTS for credit clearing, which initially focuses only on index CDS, were 
published on 2 October 2015.

Impacts
n All OTC derivative 

users, including those 
pension funds granted 
a current exemption 
from the central 
clearing notification.

Key takeaway
n Arrangements must be 

set up with clearing 
houses and clearing 
members incorporating 
emerging account 
structures that offer 
enhanced asset protection. 
Additional collateral 
requirements will impact 
treasury demands and 
liquidity needs.
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EMIR un-cleared margin rules

We await ESMA’s draft RTS on the initial margin rules to be phased in by the gross outstanding 
over-the-counter notional. Northern Trust clients are unlikely to be impacted by this until 2019 
or 2020. Variation margin rules are expected to apply to all firms with gross outstanding over- 
the-counter notional below €3 trillion from March 2017.

REL ATIONSHIP WITH OTHER REGUL ATORY INITIATIVES

UCITS V

The UCITS Directive currently allows investments in both exchange-traded derivatives (ETD) 
and OTC derivatives, but only the latter are subject to counterparty risk-exposure limits. Steven 
Maijoor, chair at ESMA, said the current UCITS regime needs to change, as it would otherwise 
be unable to account for the central clearing obligation in EMIR.

Basel III

The Basel III leverage ratio does not currently take into account the exposure-reducing effect 
of offsetting margin collateral under EMIR. As a result, central clearing has intensive balance 
sheet implications and is becoming more expensive and less attractive to clearing members.  
Many high-profile firms (including Nomura, RBS, BNY Mellon and State Street) have been 
exiting the clearing business as a result, with more likely to follow. The declining number of 
clearing members has led to a new concentration risk evolving. Clearing fees are on the increase 
and some clearing members are turning away new business in an effort to reduce volume. 

CCP Recovery and Resolution Legislative Framework

The clearing landscape is likely to be further shaped by the European Commission’s legislative 
proposal for a European framework for the recovery and resolution of CCPs is expected by the 
end of the year. The Commission is expected to assess the systemic importance of CCPs in the 
clearing cycle as well as the potential consequences of a failing CCP.

NORTHERN TRUST ACTIONS

As clients look to move into the centrally cleared environment, many asset owners have 
raised concerns about the safety of their assets as they move through the clearing lifecycle. 
Northern Trust continues to evolve our derivatives clearing services. Combined with Northern 
Trust’s custody and active collateral management, these services help clients respond to the 
new regulatory requirements and reduce the burden of the transition to a cleared derivative 
environment under EMIR.  

The Northern Trust solution will provide clients with a set of account structures for cleared 
derivatives designed to enhance asset transparency, reduce exposure and increase asset safety.
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10. Capital Markets Union (CMU)

OVERVIEW

On 30 September the European Commission published an action plan on the building of a 
Capital Markets Union (CMU), reinforcing that its top priority is the strengthening of Europe’s 
economy and stimulation of investment to create jobs. 

Within the action plan, the Commission confirmed that:  ‘Despite progress that has been 
made over the past 50 years, Europe’s capital markets are still relatively underdeveloped and 
fragmented’. Setting out its intention to strengthen investment for the long term integrated 
capital markets, the Commission highlighted the ways in which it intends to establish 
efficiency gains and support Europe’s ability to fund growth. 

Whilst the creation of a CMU is a long term project, the Commission made a commitment 
to ‘move quickly’ with this initiative, assessing achievement and reassessing priorities in 2017 
before delivering on a well-functioning and integrated CMU by 2019.

Feedback received following the consultations that began in February have been universally 
supportive of the importance of building a CMU.

KEY PROVISIONS

The five key deliverables of the action plan are to:
■■ Provide more funding choices for Europe’s businesses and small/medium sized enterprises.
■■ Ensure an appropriate regulatory environment for long term and sustainable investment 

and financing of Europe’s infrastructure.
■■ Increase investment can choices for retail and institutional investors.
■■ Enhance the capacity of banks to lend.
■■ Bring down cross-border barriers and develop capital markets for all member states.

There is no single measure that will deliver a CMU; it will be formed of a range of steps with a 
cumulatively significant impact. Steps set out within the action plan, which we feel to be most 
interesting at this stage are set out below:
■■ The need to ensure an appropriate regulatory environment for long-term and sustainable 

investment and financing of Europe’s infrastructure.
■■ Modernising the Prospectus Directive as part of the wider programme to simplify and 

reduce regulatory burden.
■■ The need for a single market ‘third pillar’ personal pension, to encourage EU citizens to 

save for retirement through the creation of a simple, transparent and cost-effective product. 
The Commission made reference to this ‘opt in’ pan-European Personal Pension (PEPP) 
that would become available when offering products across the EU. In terms of timeframe 
they committed to the completion of an assessment by the end of 2016 that will determine 
whether EU legislation is required to underpin this market.

■■ The Action Plan explicitly recognises that the asset management industry is an important 
alternative source of finance and should play a bigger role in filling the financing gap. 
Diversifying the existing financing sources, currently heavily dependent on the banks, is 
acknowledged as a means to achieve the goals of financial stability and access to finance.

■■ The proposal to set up a network with member states was referenced, to discuss how best 
to tackle barriers at national level referred to as ‘Goldplating’ and publish a report by the end 
of the year on achievements made in this regard.
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■■ The Commission stated its intention to work with ESMA to develop and implement a 
strategy to strengthen supervisory convergence, and publish a white paper in Q2 2016 on 
the governance and the financing of the European Supervisory Authorities. 

■■ The Commission also set out its intention to work with member states to assess the need for a 
coordinated approach to loan origination by funds and the case for a future EU framework.

■■ Within the chapter on bringing down cross-border barriers, the Commission announced it 
will consult on insolvency laws, and address uncertainties around securities ownership. 

■■ The Commission also brought attention to its call for evidence, launched on the same day, 
to evaluate the interactions between rules and the cumulative impact of the financial reform 
on the investment environment. 

NORTHERN TRUST ACTIONS

We continue to review the CMU Action Plan and corresponding steps taken by the 
Commission, and will provide further updates as the initiative progresses.
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GOVERNANCE

11. Solvency II

OVERVIEW

Solvency II introduces a new, harmonised EU-wide insurance regulatory regime which 
will apply to all insurance firms with a gross premium income exceeding €5m, or with gross 
technical provisions in excess of€25m. The aim of Solvency II is to:
■■ Improve consumer protection.
■■ Focus supervisory attention on evaluating insurers’ risk profiles and governance systems.
■■ Deepen EU market integration and increase the international competitiveness of EU insurers.

KEY PROVISIONS

The Solvency II directive  is divided into three sections, generally referred to as pillars. The key 
provisions within these pillars are set out below. 

Impacts
n Insurance firms (with 

an indirect impact to 
asset managers).

Key takeaway
n Although much of 

Solvency II focuses on 
capital requirements, 
the other provisions, 
including reporting, 
also require attention.

SOLVENCY I I
Regulatory Structure

Solvency II is centered around three pillars

PILL AR ONE PILL AR T WO PILL AR THREE

Capital Requirements

■■ Solvency Capital Requirement 
(SCR) – A target level of solvency, 
based on the amount of capital 
needed to reduce the chance of 
capital inadequacy in the upcoming 
year to less than 1 in 200. The SCR 
must be calculated using a standard 
formula or an internal model that 
has regulatory approval.

■■ Minimum Capital Requirement 
(MCR) – A fundamental level of 
solvency which must be maintained. 
The MCR cannot fall below 25% 
or exceed 45% of the SCR.

Governance and Supervision

Various regimes, including the 
following, must be established:
■■  Effective risk management system
■■ Own risk and solvency assessment 
(ORSA) 

■■ Supervisory review and intervention

Disclosure

Insurers must disclose details of the 
risks they face, their capital adequacy 
and their risk management. Some of the 
information disclosed will be open to 
the public whilst some will be privately 
reported to the financial regulator.
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IMPACT TO ASSET MANAGERS

Whilst there is no regulatory obligation placed on asset managers as a result of Solvency II 
(as asset managers are out of scope), insurance companies are likely to require asset managers 
to provide them with additional information relating to the assets they invest in, in order to 
calculate their capital requirements in Pillar 1 and also meet their reporting requirements in 
Pillar 3.  

Industry associations in the UK, Germany and France have joined forces and created a 
template outlining the information that insurance firms typically need to comply with their 
capital calculations and reporting requirements. This is called the tripartite template and aims 
to assist asset managers in providing the necessary information to insurance investors. 

REL ATIONSHIP WITH OTHER REGUL ATORY INITIATIVES

■■ The European Central Bank (ECB) regulation on statistical reporting requirements entered 
into force on 9 January 2015 and is applicable from 2016 onwards. The regulation piggybacks 
onto Solvency II, with timelines for reporting which are consistent with the regime. 

■■ As is also set out in the ELTIF section of this newsletter, the European Commission is set to 
revise calibrations in Solvency II, to better reflect the risk of infrastructure and incentivise 
insurers to invest in these products and projects. 

NORTHERN TRUST ACTIONS

Our Solvency II offering is primarily aimed at supporting our clients’ Pillar 3 requirements, 
from a data and reporting perspective. In addition to having successfully supported those clients 
who need to interim report in 2015, we have built 7 Quantitative Reporting Templates (QRTs), 
a peak through service and a data governance report to support our clients with meeting their 
Solvency II requirements. Should you want further information on our Solvency II offering 
please contact your Northern Trust representative. 

We have also developed an offering to assist asset managers in meeting Solvency II data 
requests from investment managers. Our offering is aligned to the tripartite template, jointly 
defined by three industry associations (the Investment Association in the UK, the German 
Investment Funds Association (BVI) and  Club Ampere in France) and now adopted by 10 
associations in total including the European Fund and Asset Management Association (EFAMA).  
This template looks to cater to the data requests of an Insurance firm using the standard approach 
(rather than internal model approach) towards Capital Calculations and QRT reporting. 

The tripartite template will be provided in excel format and the reports can be made 
available via Northern Trust’s Passport client interface.
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12.  The Fourth EU anti-Money Laundering Directive (4MLD)

OVERVIEW

4MLD sets out amendments to the anti-money laundering framework, which was designed to 
protect the financial system against the risks of money laundering and terrorist financing. The 
new measures under 4MLD reflect the 40 recommendations that were published by the Financial 
Action Task Force in 2012, and seek to improve access to beneficial ownership information, 
implement a risk-based approach and increase the range of sanctions available to member 
states for non-compliance.

KEY PROVISIONS

Asset managers will be required to provide information about ultimate beneficial ownership 
to new central registers operated by EU countries.
A risk-based approach will require asset managers to:
■■ Identify, understand and mitigate their risks, documenting and updating the assessments of 

risk they undertake.
■■ Take enhanced measures where risks are greater (correspondingly, where risks are 

demonstrated to be less it might be permissible to take simplified measures) .
■■ Justify decisions on when and how to undertake simplified due diligence on a risk basis 

(with minimum requirements setting out the factors to be taken into consideration).

The definition of politically exposed persons (PEPs) has been widened to include domestic 
individuals occupying prominent public positions in addition to those from abroad, increasing 
the potential number of transactions for which enhanced due diligence must be performed.  

Ultimately, those adopting a risk-based approach will be fully accountable for the decisions 
they make, with a range of sanctions available for systemic breaches of key requirements (customer 
due diligence, record keeping, suspicious transaction reporting and internal controls). 

In the United Kingdom, firms are already required to apply a risk-based approach by virtue 
of the FCA regime; 4MLD will harmonise the approach across all member states.

NEXT STEPS

Member states have until June 2017 to transpose the 4MLD provisions into national law. 

REL ATIONSHIP WITH OTHER REGUL ATIONS

4MLD was proposed alongside the recast EU Regulation on information accompanying 
transfers of funds (commonly referred to as the Funds Transfer Regulation which is known in 
the UK as the Wire Transfer Regulation (2WTR))  as part of a package of measures to combat 
money laundering and terrorists financing. 2WTR includes new requirements relating to 
information on the payer and payee accompanying electronic funds transfers and new 
obligations for intermediary payment service providers.

Impacts
n Asset managers.

Key takeaway
n Asset managers should 

review the effectiveness 
of their current systems/
controls and AML officers 
should assess existing 
risk assessments to ensure 
they are sufficient.
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NORTHERN TRUST ACTIONS

We have begun to analyse the differences between the third and fourth AML Directives, 
fixing significant attention on the changes the new Directive may impose on our Transfer 
Agency business and to our clients. Northern Trust is undertaking a full review of our policies 
and procedures to bring them in line with the requirements of the 4MLD.  The review includes 
an assessment of updates to cover confirmation of beneficial ownership and source of funds, 
updates to PEP screening and transaction monitoring across all account activity. The review 
will also look to align the Northern Trust approach across EMEA in line with the harmonisation 
objectives of the 4MLD.
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