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E M E A  R E G U L ATO RY  D E V E LO P M E N T S  N E W S L E T T E R

VOLUME 2 2015

Dedicated to helping you stay ahead of, and take advantage of any opportunity resulting 
from regulatory change, this newsletter captures the latest regulatory developments expected 
to affect your business. 

New to 2015 is our What’s going on in Brussels? section. This snapshot of the upcoming 
timeframes and ongoing regulatory themes within the EU aims to provide you with the benefit 
of our knowledge in this area, gained through our continued efforts to monitor regulatory 
discussion, consultation periods, outcomes and progression across Europe. 

The regulatory calendar provides an overview of the main regulatory milestones met in 
2014, and those faced as we head into 2015 and 2016. In as far as it is possible to do so, this 
timeline provides set timeframes; those still open to change are clearly indicated.

Readers of the electronic version of the newsletter can use the links to further their 
understanding on each of the topics.

For information on the topics that will be covered in the next edition of Northern Trust’s 
EMEA Regulatory Developments Newsletter, please view the What’s Coming Next? section.
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1. What's Going on in Brussels?

Luxembourg has taken over the Presidency of the Council of the EU from 1 July 2015 for six 
months. The main regulatory priorities in Brussels until the end of the year include:

 ■ Complementing the regulation of financial services by advancing negotiations with the 
other EU institutions (namely, the European Parliament and the European Commission) 
on bank structural reform.

 ■ A new regulatory development regarding the resolution of market infrastructure on the 
back of regulations already in place for banks.

 ■ Promoting the Capital Markets Union (CMU) which was proposed by the European 
Commission in order to enable capital markets to play a bigger role in the financing of the 
real economy. Although we do not yet have full clarity on the exact policy measures that 
form part of the CMU it is clear that the initiative remains a top priority for Europe as a 
way of improving access to financing for small and medium sized enterprises (SMEs) and 
large businesses.

 ■ Two additional regulatory developments which we expect the Presidency to pay close attention 
to. Firstly, a legislative proposal to ensure transparent, simply and high quality securitisation 
in order to revitalise a market that has not yet regained its pre-crisis levels and to address the 
risks associated with securitisation. Secondly the Presidency will review the requirements 
of the Prospectus Directive in order to facilitate access to capital markets for SMEs.

2. What’s Coming Next?

There have been interesting EU regulatory developments since the most recent edition of our 
newsletter in March. We continue to monitor these and, although there is limited information 
to warrant full length features on each development at this stage, below is a snapshot of a few 
that we feel will still be of interest to you. We intend to provide further detail on these in the 
next edition of our EMEA Regulatory Developments Newsletter.

Financial Transaction Tax (FTT)

Although Latvia was charged with moving the FTT forward during its presidency of the 
Council of the EU, there has been little further movement. The finance ministers met in 
May but did not reach agreement; application from Jan 2016 is increasingly unlikely.

Fourth Anti-Money Laundering Directive (4MLD)

The fourth revised Anti-Money Laundering Directive was published in the EU Official 
Journal on 5 June. Although member states have until June 2017 to transpose 4MLD 
into national law, the United Kingdom is rumoured to be looking to implement the 
provisions in H1 2016. We expect confirmation on timeframes over the next few months. 

Regulation on Securities Financing Transactions (SFTs)

The final text has been published following the completion of discussions between the 
EU institutions in June 2015. The text is now under review by the EU legal services and 
will undergo translation. The European Parliament and Council are due to endorse the text 
in September/October and the regulation will enter into force 20 days following its 
publication in the Official Journal. 
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TAX

3. Update on Foreign Account Tax Compliance Act (FATCA), 
the UK Bilateral Agreements With Crown Dependencies and Overseas 
Territories (CDOT), and the Organisation for Economic Co-operation and 
Development’s Common Reporting Standard (CRS)

FATCA Developments

The Foreign Account Tax Compliance Act (FATCA), which became US law in 2010, 
imposes significant penalties on foreign financial institutions (FFIs) that fail to conduct due 
diligence and provide reporting on all investors and, if necessary, withhold payments to 
non-compliant investors.

Each FFI (with rare exceptions) is also required to register with the US Internal Revenue 
Service (IRS) to obtain a global intermediary identification number (GIIN) confirming their 
FATCA-compliant status to third parties. Any FFI that fails to comply will be subject to a 30% 
FATCA withholding penalty on all payments of US-sourced income received by the FFI. 

REPORTING DEADLINES

The annual reporting deadlines for each fund or relevant entity vary according to 
jurisdiction, with most 2015 deadlines having now passed. The reporting deadlines from 
2016 are likely to be different from those set for 2015; fund managers should ensure they are 
clear on the relevant timeframes. Northern Trust are in the process of further upgrading our 
systems to will ensure we accurately identify the information required for reporting in 2016. 

NORTHERN TRUST ACTIONS

Northern Trust successfully completed the FATCA registration and has received GIINs for all 
of its affiliates and branches that are considered FFIs. These GIINs were included on the initial 
FATCA FFI list, published by the IRS on 2 June 2014.

Northern Trust has completed due diligence on pre-existing accounts of high net worth 
individuals,in accordance with the FATCA requirements. Further to this, we successfully assisted 
our clients across many jurisdictions in reporting to their relevant tax authority within the 
regulatory deadlines.

Globally, Northern Trust continues to participate in industry organisations and share 
perspectives with other industry participants to identify and resolve challenges. We continue 
to upgrade our systems and operations models to support our FATCA obligations and to assist 
fund managers in meeting their own FATCA obligations.

UK Bilateral Agreements with Crown Dependencies and Overseas Territories (UK 
CDOT) Developments

OVERVIEW

The UK government has signed reciprocal agreements on information exchange with its 
crown dependencies (Jersey, Guernsey and the Isle of Man), as well as Gibraltar; and non-
reciprocal agreements with a number of its Overseas Territories (Anguilla, Bermuda, the 
Cayman Islands, Turks and Caicos, Montserrat, and the British Virgin Islands). Each of these 
agreements impose obligations on the financial institutions of the CDOTs, with the reciprocal 
agreements additionally requiring UK financial institutions to identify and report account 
holders that are residents of the crown dependencies and Gibraltar.

Impacts
n All areas of tax and all 

Northern Trust clients.

Key takeaway
n With initial FATCA 

reporting deadlines 
now predominantly 
passed, the focus turns 
to UK CDOT reporting, 
which begins in 2016; 
and CRS, which begins 
in 2017.
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The Organisation for Economic Co-operation and Development’s Common 
Reporting Standard (CRS) Developments

OVERVIEW

In February 2014, the Organisation for Economic Co-operation and Development (OECD) 
released the common standard on reporting, due diligence and exchange of financial account 
information (CRS), and the model Competent Authority Agreement (CAA) which establishes 
a standard framework for the automatic exchange of tax information between participating 
countries. The CRS seeks to establish the automatic exchange of certain specified account 
information to the home country’s tax administration. 

TIMELINE OF UPDATES

On 29 October 2014, 50 countries signed up to a multilateral version of the model CAA and 
committed to exchange certain information regarding their account holders automatically 
amongst themselves. Australia, Canada, Chile, Costa Rica, India, Indonesia and New Zealand 
are the latest countries to join this multilateral version of the model CAA, bringing the total 
number of countries committed to exchange information on a mutual basis between each 
other to 61. To date, 33 further jurisdictions have agreed to implement the CRS and transpose 
it into domestic law. These countries may choose to sign agreements based on the model CAA 
with only a certain number of other jurisdictions, rather than signing up to the multilateral 
version of the model CAA discussed above. The agreements they decide upon may be on a 
bilateral or multilateral basis.

KEY PROVISIONS

The CRS introduces the following governance and transparency requirements:
 ■ Financial Institutions will need to have procedures in place to determine tax residencies of 

all new investors;
 ■ Financial Institutions will need to conduct a pre-existing review (due diligence) on their 

investor base, mapping tax residencies; 
 ■ Financial Institutions will then need to report information to the relevant tax authority;
 ■ Tax authorities will then exchange information on non-resident account holders who are 

resident in alternative participating jurisdictions to that relevant tax authority.

 EARLY ADOPTERS

A group of 57 jurisdictions collectively known as the early adopters have committed to submit 
their first reports by September 2017. The remaining countries will submit their first reports 
by September 2018.

The early adopters will be required to implement legislation ensuring that financial 
institutions within their countries meet the CRS requirements. The UK legislation, which came 
into force on 15 April 2015, has a commencement date of 1 January 2016 for pre-existing account 
reviews, which includes the need to obtain additional information on new investors. For early 
adopters of the regulation, due diligence on high-value individual accounts must be completed 
by 31 December 2016, and on low-value individual accounts by the same date in 2017.

The United States has indicated that, whilst it is supportive of the CRS, it will not formally 
sign a CAA. However, it has made a political commitment to achieve equivalent levels of 
reciprocal automatic exchange through the intergovernmental agreements (IGAs) already 
established under FATCA. 

http://www.oecd.org/tax/australia-canada-chile-costa-rica-india-indonesia-and-new-zealand-join-multilateral-agreement-to-automatically-exchange-tax-information.htm
http://www.oecd.org/ctp/exchange-of-tax-information/MCAA-Signatories.pdf
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Relationship between US FATCA, UK CDOT and CRS

The CRS, with a view to maximising efficiency and reducing cost for financial institutions, 
draws extensively on the intergovernmental approach to implementing FATCA, although there 
are a number of significant differences.

In parallel with both FATCA and UK CDOT, financial institutions will be expected to 
undertake due diligence procedures on pre-existing account holders and obtain additional 
documentation for new account holders. Diverging with FATCA, financial institutions will 
seek to identify an account holder’s country of tax residency, not citizenship. Also, unlike 
FATCA but in line with UK CDOT, there is no requirement to withhold under CRS.

The lack of thresholds for individuals under CRS increases the potential number of 
accounts that will need to be reviewed, bringing accounts that were not necessarily reviewed 
for FATCA into scope. 

NORTHERN TRUST ACTIONS 

Earlier this month we held a breakfast workshop in London for our clients. During the session, 
an independent expert provided background information on all three tax initiatives and Northern 
Trust experts gave insights on the practical implications of CRS to clients.

We are working to provide our clients with a service extending beyond the FATCA and 
CDOT enhanced account holder due diligence and reporting requirements. Northern Trust 
understands the need to provide a holistic solution for all intergovernmental account holder 
regimes under FATCA, UK CDOT and CRS.

The CRS service offering is likely to be similar in nature to services currently offered to 
clients for FATCA and UK CDOT. Details, including pricing, will be available when the majority 
of first adopter participating jurisdictions have issued guidance.
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DEPOSITARY

4. The Alternative Investment Fund Managers Directive (AIFMD)

OVERVIEW

With implementation in July last year and the initial Annex IV reporting deadlines for most funds 
having passed in January 2015, AIFMD is now becoming a fact of life. However, there remain a 
number of outstanding technical issues under AIFMD, specifically in the following three areas:

1. Asset Segregation

The European Securities and Markets Authority (ESMA) has issued a consultation 
paper on the operation of its asset segregation requirements and is expected to clarify 
operational details in the third quarter of 2015. This has the potential to significantly 
affect the way funds and depositaries work with prime brokers. 

2. Third Country AIFMs and Alternative Investment Funds (AIFs)

Non-EU fund managers cannot currently obtain the AIFMD marketing passport 
but are able to market on the basis of member state private placement regimes, 
which have been tightened following AIFMD.

ESMA is currently conducting an AIFMD review and must then advise the European 
Commission on whether the pan-EU passport should be afforded to non-EU managers. 
The advice must be provided by 22 July 2015, following which the Commission will have 
three months within which to outline how and when the passport will be introduced. 

The alternative to the non-EU passport will be to continue to market in the EU 
under the relevant national private placement regimes for as long as these remain 
available. According to market speculation, the dual marketing will continue to 
operate until 2019. However, there is no express intent by the European Commission 
to abolish national private placement regimes. Whether or not private placement 
will continue, and for how long, therefore remains unknown. 

3. US Prime Brokers
US prime brokers also face challenges in complying with the segregation and 
reporting provisions of AIFMD. Industry engagement with regulators on this topic 
is ongoing. Northern Trust recently concluded our arrangements with US prime 
brokers and can discuss these with you further upon request.

NORTHERN TRUST ACTIONS

To support managers implementing AIFMD, Northern Trust expanded its depositary services 
across multiple fund types, asset classes, fund locations and investment strategies. As a result, 
we now offer depositary services in the United Kingdom and the Netherlands, in addition to 
our existing services in Ireland, Luxembourg and the Channel Islands. 

To help clients meet AIFMD requirements, Northern Trust implemented a full depositary 
service for EU funds and an ‘offshore depositary’ service for non-EU funds. In addition, we 
have launched an AIFMD regulatory reporting service that supports asset managers across 
multiple domiciles and locations.

Throughout the consultation period, Northern Trust’s cross-disciplinary AIFMD experts 
worked closely with industry bodies such as the Association of Global Custodians, the European 
Fund and Asset Manager Association, the Investment Management Association and the Irish 
Funds Industry Association in lobbying on and responding to the consultation provisions.

Impacts
n Any fund not already 

regulated by UCITS 
which is:
– Managed in;
– Domiciled in; and/or
– Distributed in the EU

Key takeaway
n Further clarity on 

the AIFMD passport 
becoming available to 
both third country AIFMs 
and non-EU AIFs is 
expected later this month.

https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/brochures/asset-servicing/intl/pan-european-depositary-services-overview.pdf?bc=23747683
https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/brochures/asset-servicing/intl/offshore-depositary-services.pdf?bc=23757922)
https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/brochures/asset-servicing/intl/aifmd-regulatory-reporting-services-overview.pdf?bc=23747669
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5. Directive on Undertakings for Collective Investment 
in Transferable Securities (UCITS V)

OVERVIEW

The UCITS regime facilitates fund distribution across EU member states. The latest directive 
looks to amend the regulatory framework to address discrepancies between national provisions 
and to provide additional protection for UCITS investors.

A key goal of UCITS V is to align the UCITS regime with the role of the depositary, rules 
on remuneration and sanction provisions under the Alternative Investment Fund Managers 
Directive (AIFMD).

KEY PROVISIONS

The UCITS V Directive covers three key areas:
 ■ New depositary requirements: 

 — Clarification on the duties and liabilities of UCITS’ depositaries, with a focus on the 
safekeeping and cash flow monitoring functions (the duties of a depositary are now 
almost identical to those provided in AIFMD).

 ■ Increased disclosure requirements including greater transparency in manager remuneration.
 ■ Sanctions for breaches of the UCITS rules.

NEXT STEPS 

The European Commission is now drafting the Level 2 text and is expected to have finished 
doing so by September; EU member states must transpose UCITS V into domestic laws by 
18 March 2016. 

UCITS Use of Share Class

Whilst the UCITS Directive recognises that UCITS can offer different share classes to 
investors, it does not provide any guidance on the extent to which share classes of a given 
UCITS can differ from each other. 

In response to diverging national practices and with the view to developing a common 
understanding across the EU, ESMA published a discussion paper on the principles that should 
be used in assessing the types of share class permitted. ESMA set out that, with regards to the 
same UCITS:

 ■ All share classes should have the same investment strategy.
 ■ Any feature held by a specific share class should not adversely impact another.
 ■ Any difference between share classes should be disclosed to investors.

The majority of the published responses to the ESMA discussion paper set out that hedged 
share classes should be permitted in a UCITS fund. Currency hedging at the share-class level 
could be compatible with ESMA’s principles, provided there is no potential adverse impact to 
another share class within the same UCITS, and that shareholders of the hedged share class 
bear the costs.

ESMA is now due to establish a common position on the use of share classes by UCITS, 
which is expected to clarify its stance on interest rate hedged share classes.

Impacts
n Asset managers, with 

an indirect effect on 
pension funds and 
insurance firms.

Key takeaway
n Asset managers should 

review remuneration 
policies and fund 
prospectuses to ensure 
compliance with the new 
rules. This may affect 
investment management 
agreements, employment 
contracts and any 
incentive programmes 
currently in place.
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NORTHERN TRUST ACTIONS

In the lead up to implementation of UCITS V, Northern Trust has set in place a communications 
programme to ensure you are kept up to date on developments and how we can assist you with 
your preparations. 

Our UCITS V communications programme aims to provide our UCITS clients with 
regular information ahead of regulatory change. To this end, we will circulate UCITS V – 
Regulatory Change updates on a monthly basis ahead of the March 2016 regulatory deadline. 
These will be supplemented by ad hoc materials and client events. If you are not yet receiving 
these communications and wish to, please contact your Northern Trust representative.

With regards to disclosure, in light of UCITS V as well as the EU Regulation on Packaged 
Retail and Insurance-based Investment Products (PRIIPs), we continue to review our key 
investor information document service and are considering expanding it to include distribution 
and hosting. 

FURTHER INSIGHTS

AIFMD /UCITS V convergence timeline and checklist.

Relationship with Other Regulatory Initiatives

On 22 May 2015, the European Securities and Markets Agency (ESMA) called for a review of 
UCITS V to account for the central clearing of derivatives required under the European Market 
Infrastructure Regulation (EMIR). In particular, ESMA highlighted that UCITS V should be 
amended to apply the same rules to derivatives that are centrally cleared or exchange traded.

Currently, UCITS V allows investments in both exchanged-traded derivatives (ETD) and 
over-the-counter (OTC) derivatives, but only the latter are subject to counterparty risk-exposure 
limits. Steven Maijoor, chair at ESMA, said the current UCITS regime needs to change, as it 
would otherwise be unable to account for the central clearing obligation in EMIR.

https://www.northerntrust.com/popups/popup.html?https://www.northerntrust.com/documents/infographics/aifmd-ucits-convergence-infographic.pdf
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MARKET INFRASTRUCTURE

6. European Markets Infrastructure Regulation (EMIR) 

OVERVIEW

Originating from principles agreed by the G20, EMIR aims to reduce risk and increase 
transparency in the over-the-counter (OTC) derivatives market. 

KEY PROVISIONS

EMIR is broad in scope, imposing requirements on all types and sizes of entities that enter 
into any form of derivatives contract. Requirements include:

 ■ Standardised OTC derivatives must be cleared through central clearing houses
 ■ All derivatives trades must be reported to centralised trade repositories 
 ■ Non-cleared contracts will be subject to higher capital requirements and risk 

mitigation techniques

NEXT STEPS

EMIR Central Clearing Mandate

ESMA is currently consulting on the topic of additional interest rate swaps classes for central 
clearing, the comment period for which closes this month. This specifically relates to fixed-
to-float interest rate swaps denominated in Czech Koruna, Danish Krone, Hungarian Forint, 
Norwegian Krone (NOK), Swedish Krona (SEK) and Polish Zloty (PLN) and forward rate 
agreements denominated in NOK, SEK and PLN.

The date on which the central clearing obligation will enter into force remains unknown, 
resulting in further delay of the phase-in approach. Category 1 entities will now be phased in 
in the second quarter of 2016 at the earliest.

IMPLEMENTATION TIMELINE FOR THE CLEARING OBLIGATION

AFTER ENTRY INTO FORCE

+ Six Months
Q2/Q3 2016

+12 Months
Q4 2016/Q1 2017

+18 Months
Q2/Q3 2017

+ Three Years
2018

Category 1: Counterparties, which, on the date of entry into force, are clearing members for at least one 
of the classes of OTC derivatives subject to the clearing obligation of at least one of the CCPs authorised 
or registered.

Category 2: Those counterparties not covered in Category 1, whose 
aggregate month-end average amount of non-centrally cleared derviatives 
for three months is above EUR8bn, and which are counterparties.

Category 3: Those financial counterparties that 
are neither category 1 or 2.

Category 4: 
Non-financial 
counterparties.

EMIR Un-cleared Margin Rules

The second ESMA consultation paper, which was published on 10 June 2015, relates to initial 
margin rules to be phased in by the gross outstanding over-the counter notional. Northern Trust 
clients are unlikely to be impacted by this until 2019 or 2020. Variation margin rules are expected to 
apply to all firms with gross outstanding over-the counter notional below ¤3trn from March 2017.

Impacts
n All OTC derivative 

users, including those 
pension funds granted 
a current exemption 
from the central 
clearing notification.

Key takeaway
n Under EMIR, 

arrangements must 
be set up with clearing 
houses and clearing 
members taking into 
account emerging 
account structures 
which offer enhanced 
asset protection. 
Additional collateral 
requirements will impact 
treasury demands and 
liquidity needs.
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REL ATIONSHIP WITH OTHER REGUL ATORY INITIATIVES

UCITS V

As set out in the UCITS V section above, the UCITS Directive currently allows investments 
in both ETD and OTC derivatives, but only the latter are subject to counterparty risk-exposure 
limits. Steven Maijoor, chair at ESMA, said the current UCITS regime needs to change, as it 
would otherwise be unable to account for the central clearing obligation in EMIR.

Basel III

The Basel III leverage ratio does not currently take into account the exposure-reducing effect 
of offsetting margin collateral under EMIR. As a result, central clearing has intensive balance 
sheet implications and is becoming more expensive and less attractive to clearing members. 
Many high-profile firms (including Nomura, RBS, BNY Mellon and State Street) have been 
exiting the clearing business as a result, with more likely to follow. 

The declining number of clearing members has led to a new concentration risk evolving. 
Clearing fees are on the increase and some clearing members are turning away new business in 
an effort to reduce volume. 

Northern Trust Actions

As clients look to move into the centrally cleared environment, many asset owners have 
raised concerns about the safety of their assets as they move through the clearing lifecycle. 
Northern Trust continues to evolve our derivatives clearing services. Combined with Northern 
Trust’s custody and active collateral management, these services help clients respond to the 
new regulatory requirements and reduce the burden of the transition to a cleared derivative 
environment under EMIR.

The Northern Trust solution will provide clients with a set of account structures for cleared 
derivatives designed to enhance asset transparency, reduce exposure and increase asset safety.
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7. Markets in Financial Instruments Directive (MiFID II) 

OVERVIEW

The MiFID revision comprises two initiatives: a recast Directive (MiFID II) and a new Markets 
in Financial Instruments Regulation (MiFIR), which together are usually referred to simply as 
MiFID II. The aim of MiFID II is to promote further competition in the European securities 
market, modernise market structures, increase market transparency across all asset classes and 
enhance investor protection. MiFID II comes into effect on 3 January 2017.

KEY PROVISIONS

 ■ Third country regime: A new passporting regime for non-European Economic Association 
firms is to be introduced.

 ■ Market structures: Creation of a new trading venue called an organized trading facility 
(OTF), through which over the counter derivatives will be channelled. Small and medium-
sized enterprises (SMEs) are given a specific market label with the aim of providing better 
access to capital markets.

 ■ Technological innovations: Introduction of algorithmic and high frequency trading 
requirements, with the aim of preventing systemic risk and increasing stability. Access 
possibilities to trading venues and clearing houses are also improved through MiFID II, 
with the aim of enhancing conditions conducive to competition in post-trade services.

 ■ Transparency: Creation of a trade transparency regime for non-equities markets (i.e., 
bonds, structured finance products and derivatives). Improved data quality to help 
investors make informed choices.

 ■ Supervisory powers: Reinforced role and greater powers given to regulators to work 
in coordination with ESMA. Financial regulators are to monitor trading activity in all 
commodity derivatives, with the power to intervene at any stage.

 ■ Investor protection: Stricter requirements for portfolio management, investment advice 
and the offering of complex financial products. 

NEXT STEPS 

ESMA is now working to develop draft regulatory technical standards (RTS) and implementing 
technical standards, which its chairman, Steven Maijoor, has described as representing “the most 
significant piece of Level 2 regulation that ESMA has undertaken since its establishment”. Whilst 
the RTS were initially expected to be published in July, ESMA advised the European Commission 
in May that it did not expect to be in a position to submit the final draft RTS until the end of 
September 2015. Whilst the European Commission is required to have the delegated acts 
drafted by January 2016, they are expected to do so by September. 

NORTHERN TRUST ACTIONS

We are involved in various market discussions through numerous industry associations and 
are keeping a close eye on all aspects of this regulation as it progresses. MiFID II will affect 
Northern Trust as well as our clients, and we are focusing attention not only on building products 
to adequately support our clients’ needs, but also ensuring we remain compliant. 

We recently created a working group within our product team with the task of reviewing 
all aspects of MiFID II from a client perspective. In the coming months, we will provide clients 
further clarity on the support we can provide.

Impacts
n All clients, particularly 

asset managers.

Key takeaway
n Although the technical 

standards are not yet 
available, clients will 
benefit from developing 
an early understanding 
of MiFID II.

http://www.complinet.com/net_file_store/new_rulebooks/2/0/2015-05-11-letter-maijoor-faull_en.pdf
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8. T2S 

OVERVIEW

TARGET2-Securities (T2S) was initiated by the European Central Bank (ECB) and the 
national central banks of the Euro area (collectively referred to as the Eurosystem) with the 
aim of creating a single, pan-European platform for securities settlement. 

T2S aims to align cross-border settlement more closely to domestic settlement in terms of 
technical processing and effi ciency. A single set of rules and standards are applicable to markets 
and transactions participating in T2S, reducing the complexity of securities settlement in Europe. 
T2S will only perform settlement functions and will not itself be a Central Securities 
Depository (CSD). 

Participating European CSDs have entered into contractual relationships with the Eurosystem 
and will remain responsible for the legal and business relations with their direct participants.

T2S will have a multicurrency dimension, extending beyond the Euro area. This will enable 
non-Eurozone national central banks to connect to T2S with their sovereign currencies; securities 
will be settled against any of the available currencies. For the time being, T2S will only settle 
transactions against EUR; The Danish Central Bank has stated it is working towards introducing 
its sovereign currency (DKK) in T2S as of 2018.

 T2S MIGRATION TIMEFRAME

The fi rst phase of CSDs to connect to T2S will take place in four implementation tranches, 
generally referred to as waves.

TIMELINE OF UPDATES

On 11 June 2015, following a meeting hosted by the ECB, the T2S CSDs approved the request 
from the Italian CSD Monte Titoli to postpone the Italian market migration to T2S, originally 
scheduled for 22 June 2015, to 31 August 2015. This request has now been approved by the 
T2S Board and the ECB Governing Council. 

All other Wave 1 markets (Greece, Romania and Switzerland) met the original migration 
date and connected to T2S on 22 June 2015.

European CSDs that have chosen not to join T2S in Phase 1 will continue to operate in 
exactly the same way as they do so today.

Impacts
n All market participants.

Key takeaway
n All Wave 1 participants 

except Italy connected 
to T2S in June 2015. 
Italy is now scheduled to 
connect in August 2015.

WAVE 4
6 February 2017
Estonia, Slovakia,
Lithuania, Finland,
Spain and Slovenia

WAVE 5
Minimum three 
months later 
Contingency wave 
for any CSDs that 
experience delays 
with implementation

WAVE 3
12 September 2016
Germany, Hungary
Luxembourg, Austria 
and Denmark (Euro)

WAVE 2
28 March 2016
France, Belgium,
the Netherlands
and Portugal

WAVE 1
22 June 2015 
Greece, Romania, 
Malta, Switzerland 
(Euro) (and Italy –
31 August 2015)
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REL ATIONSHIP WITH OTHER REGUL ATORY INITIATIVES

The Central Securities Depositories Regulation will expand and harmonise the services provided 
by European CSDs. It will have the effect of levelling the playing field amongst CSDs themselves 
and between CSDs and sub-custodians. The CSD Regulation aims to achieve the following: 

 ■ Establishment of an EU-wide regulatory and prudential regime for the authorisation of 
CSDs, together with defined CSD services. 

 ■ Harmonisation of the national securities settlement rules of member states to enable T2S 
and support cross border securities settlement. The CSD Regulation has already driven the 
move of all European member states to a T+2 (trade date plus two days) settlement cycle 
and mandates buy-ins on S+4 (settlement date plus four days) if settlement fails. The 
buy-in implementation date is yet to be formally announced.

 ■ Access arrangements among CSDs as well as between CSDs and other financial market 
infrastructures, enabling investor CSDs to establish accounts with issuer CSDs and facilitating 
the cross-CSD settlement of securities transactions.

NORTHERN TRUST ACTIONS

After conducting a detailed analysis of the connectivity options and operating models that 
will be possible in a T2S environment, Northern Trust identified that a direct connection to an 
investor CSD, together with an asset servicing agent, will be the optimum client model for 
high volume markets.

Bringing the securities settlement function in-house, together with a single T2S access 
point via an investor CSD, will optimise settlement activity while also complementing Northern 
Trust’s collateral and inventory management capabilities. The model will also provide improved 
transparency and counterparty risk mitigation.

Over the past three years, Northern Trust has conducted in depth evaluations of the 
major European investor CSDs and asset servicing providers. These evaluations involved 
detailed requests for proposals, in-depth operating model and technical design workshops 
as well as onsite due diligence visits and senior management business strategy presentations. 
Additionally, Northern Trust has conducted in-depth assessments of how each investor CSD 
would develop an integrated operating model with each of the asset servicing providers. 

Based upon this work, we determined that Euroclear SA/NV and Deutsche Bank AG were 
the most suitable providers of investor CSD and asset servicing capabilities respectively for 
Northern Trust. Additionally, it was determined that these two firms, working together, would 
be the best combination to enable Northern Trust to deliver its overall European custody 
business strategy. 

Northern Trust will include France, the Netherlands, Belgium, Germany, Italy and Spain 
in its future T2S operating model, which will be implemented in a phased approach after the 
second wave of CSDs migrate to T2S in March 2016. This will provide Northern Trust with 
critical mass in our future operating model from inception. 

We are committed to providing clients with all the necessary information to allow for 
complete preparation ahead of the phased implementation of this infrastructure change. 
To this end, we will circulate T2S Technical Guideline documents ahead of each T2S wave, 
summarising change. These documents will cover all T2S specific processes and functionality, 
country specific nuances and any differences in Northern Trust services that will take effect 
from each wave of CSDs migrating to T2S.

Northern Trust continues to monitor developments closely. We are in the process of 
leveraging our existing expertise and solutions to support our clients in meeting future IORP II 
requirements, including reporting and depositary.
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DATA REPORTING

9. Client Asset Rules

Policy Statement 14/09 (PS14/9) – the Client Assets Protection Regime

OVERVIEW 

The Client Assets Sourcebook (the “CASS rules”) in the Financial Conduct Authority (FCA) 
Handbook sets out the particular requirements with which firms must comply when holding 
or controlling client assets in order to deliver adequate protection of client money and safe 
custody of assets. 

In June 2014, the FCA published a policy statement (“FCA PS14/9”) setting out material 
changes to the existing CASS rules. These rule changes aim to achieve a greater return of client 
assets following the insolvency of an investment firm and improve the speed at which assets 
are returned. 

Most of the changes as prescribed by the FCA codify and further strengthen the client asset 
infrastructure already in place within UK financial institutions, requiring improvements to 
systems, controls and governance arrangements. Set out below is a summary of the key CASS 
changes that will impact Northern Trust clients.

KEY RULE CHANGES FOR NORTHERN TRUST CUSTODY BUSINESS:

 ■ An option to liquidate allocated but unclaimed client assets and donate the proceeds to 
charity is also now available. This option is available on the proviso that firms comply with 
the necessary conditions set out within the CASS rules. 

 ■ Additional disclosure with respect to the use of the Banking Exemption is also required in 
client agreements. Banking Exemption disclosure is also required. This auxiliary disclosure 
requirement highlights that monies belonging to clients, held by firms as banker, will not 
be subject to the FCA’s client money distribution rules. As part of FCA PS14/9, firms are 
also reminded of the risk disclosures (as set out in the Conduct of Business Sourcebook 
(COBS)) which must be included in client agreements.

 ■ Furthermore, monies received by firms as bankers must be allocated to specific clients’ 
accounts within the firms’ books and records within 10 business days.

 ■ There is now a restriction on the registration of a firm’s proprietary assets in the same 
nominee name as client assets. 

 ■ Firms are required to maintain and retain documented records of any due diligence and/or 
assessment performed on sub-custodians either at the selection stage or on appointment.

 ■ Significant changes were introduced to firms’ record keeping and reconciliation processes, 
which are summarised as follows:

 — The requirement for documented policies and procedures over record keeping and 
reconciliation process.

 — The requirement to have an internal reconciliation or system evaluation process to 
confirm the integrity of a firm’s internal custody records.

 — The need to fund custody shortfall to which the firm is responsible.
 ■ Client statements must clearly set out assets and monies held by firms which fall within the 

scope of CASS. Additionally, firms must honour client requests for client asset statements.

Impacts
n UK clients.

Key takeaway
n All new rule changes 

effected by the Policy 
Statement 14/9 are 
now in place.
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KEY RULE CHANGES FOR CLIENTS 
OF NORTHERN TRUST TRANSFER AGENCY BUSINESS:

New client money accounts must now use FCA template acknowledgement letters in place of 
previous Trust Status Letters. 

The existing delivery versus payment “DvP” window for settling transactions in collective 
investment schemes (where funds need not be treated as client money) has been reduced to 1 
business day. Client agreement is required to take advantage of this rule change.

Enhanced due diligence requirements that firms must carry out on banks with whom they 
place client money, and a requirement to periodically assess whether they are appropriately 
diversifying the third parties with whom they place client money. 
The Client Asset Regulations and Guidance Consultation Paper (CP71) 

The Client Asset Regulations and Guidance Consultation Paper (CP71)

OVERVIEW 

Ireland has requirements with which firms must comply when holding or controlling client 
assets. These are collectively known as the Client Asset Requirements (CAR), the aims of which 
are to:

 ■ Protect client assets from other assets including fund service provider assets.
 ■ Mitigate the risk of misuse of client assets without client consent.
 ■ Protect client assets in event of insolvency of the service provider.
 ■ Maintain investor confidence in overall regime.

RECENT UPDATES

In June 2011, the Central Bank of Ireland (CBI) commissioned a task force to review the CAR, 
which found inconsistencies in the interpretation and application of the requirements. The 
CP71, which was published in August 2013, sought to address these inconsistencies by making 
amendments to the regime and placing further requirements on fund service providers (FSPs). 

Following the consultation process and based on significant industry feedback, particularly 
from the funds services sector, on 30 March 2015 the CBI published the Client Asset Regulations 
specifically for investment firms and the Investor Money Regulations (IMR) specifically for FSPs. 

The IMR will take effect from 1 April 2016, and apply to FSPs when holding investor 
money. The definition of an FSP includes:
1. A person who is authorised to carry out: 

a. The administration of collective investment schemes or fund accounting services or 
acting as a transfer agent of registration agent for such schemes, or

b. Custodial operations involving the safekeeping and administration of investment instruments
2. UCITS ManCos.
3. AIFMS.
4. Credit institutions which act as a depository for investment funds or provide fund 

administration services to such funds.

Impacts
n All Irish fund clients 

where Northern Trust 
manages the Transfer 
Agency service.

Key takeaway
n What this means in 

practice is a change in 
bank account payment 
details for all funds 
serviced in Ireland. 
Each umbrella fund 
legal entity will have a 
bank account 
established in its own 
name and payments in 
and out of the funds will 
be routed directly 
through this account.



northerntrust.com  |  EMEA Regulatory Developments Newsletter  |  17 of 21

The changes effected by IMR, as per the six Core Principles include: 
 ■ Segregation – Investor money must be held in a separate account from monies and assets 

belonging to the FSP.
 ■ Designation and registration – Investor money must be clearly registered & identified in 

an FSP’s internal records and in the records of third parties to clearly demonstrate segregation.
 ■ Reconciliation – All balances in the investor money collection account must be reconcilable 

by the FSP at any point in time, including those held by a third party.
 ■ Daily calculation – Aggregate monies held in the investor money collection account must 

be equal to the total amount owed to clients on a daily basis.
 ■ Risk management – All controls & risks to collection accounts must be managed, and 

necessary risk mitigation processes put in place.
 ■ Investor Money Examination – An external auditor must be engaged to report on the 

FSP’s safeguarding of investor money on an annual basis. 

The Guidance on IMR for FSPs specifically, which were also issued by the CBI on 30 March 2015, 
provide that if the collection account is an asset of the Fund (i.e. where the Fund has opened a 
collection account in its name with a credit institution), the IMR will not apply. Northern Trust’s 
approach will be to treat all collection accounts as assets of the investment fund.

NORTHERN TRUST ACTIONS

In many fund jurisdictions, there is no formal client asset regime and no immediate plans to 
implement any requirements. However, Northern Trust believes that the segregation of client 
assets is an important feature of our service model. 

It is therefore our intention to implement the same Irish IMR model in our Luxembourg, 
Guernsey and Cayman Islands fund businesses as best practice. 

This decision is not in reaction to any future requirements; it is a step we believe to be in 
the best interest of our clients and their investors and part of our ongoing commitment to provide 
high levels of transparency in our approach to client asset safety.
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10. Solvency II

OVERVIEW

Solvency II introduces a new, harmonised EU-wide insurance regulatory regime that will 
apply to all insurance firms with a gross premium income exceeding€¤5 million, or with gross 
technical provisions in excess of€¤25 million. The aim of Solvency II is to:

 ■ Improve consumer protection.
 ■ Focus supervisory attention on evaluating insurers’ risk profiles and governance systems.
 ■ Deepen EU market integration and increase the international competitiveness of EU insurers.

KEY PROVISIONS

Solvency II imposes a comprehensive programme of regulatory requirements for insurers, 
covering a wide range of topics such as: authorisation, corporate governance, supervisory 
reporting, public disclosure, risk assessment and management, solvency and reserving. 

The Solvency II programme is divided into three sections, generally referred to as pillars. 
The key provisions within these pillars are set out below.

Impacts
n Insurance firms 

(with an indirect effect 
on asset managers).

Key takeaway
n Although much of 

the market focus on 
Solvency II surrounds 
capital requirements, 
the other provisions, 
including reporting, 
are not insignificant 
and require attention.

SOLVENCY I I
Regulatory Structure

Solvency II is centered around three pillars

PILL AR ONE PILL AR T WO PILL AR THREE

Capital Requirements

 ■ Solvency Capital Requirement 
(SCR) – A target level of solvency, 
based on the amount of capital 
needed to reduce the chance of 
capital inadequacy in the upcoming 
year to less than 1 in 200. The SCR 
must be calculated using a standard 
formula or an internal model that 
has regulatory approval.

 ■ Minimum Capital Requirement 
(MCR) – A fundamental level of 
solvency which must be maintained. 
The MCR cannot fall below 25% 
or exceed 45% of the SCR.

Governance and Supervision

Various regimes, including the 
following, must be established:

 ■  Effective risk management system
 ■ Own risk and solvency assessment 
(ORSA) 

 ■ Supervisory review and intervention

Disclosure

Insurers must disclose details of the 
risks they face, their capital adequacy 
and their risk management. Some of the 
information disclosed will be open to 
the public whilst some will be privately 
reported to the financial regulator.
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TIMELINE OF UPDATES

The UK Treasury is seeking views from the insurance industry on the final provisions through 
which it will incorporate Solvency II into law. The short consultation, which closed late last 
year, sets out the United Kingdom’s proposed approach to the ‘volatility adjustment,’ intended 
to protect insurers with long-term insurance products from artificial fluctuations in volatility. 
It also removes firms’ regulatory permissions if they do not meet minimum capital 
requirements under the new rules.

At the end of last year the Prudential Regulation Authority (PRA) sent an update letter to 
UK insurance firms advising that a principal user must be assigned as the point of contact for 
Solvency II reporting. 

The regulators in each jurisdiction contacted the institutions they felt were sufficiently large 
and of significant importance to the industry, advising that they must report under an ‘interim 
measure’ timeline throughout 2015. This is in advance of full Solvency II implementation in 2016.

REL ATIONSHIP WITH OTHER REGUL ATORY INITIATIVES

The ECB regulation on statistical reporting requirements entered into force on 9 January 2015 
and is applicable from 2016 onwards. The regulation piggybacks onto Solvency II, with timelines 
for reporting which are consistent with the regime. 

NEXT STEPS

The public consultations on the industry technical standards and guidelines for pillars 2 and 3 
have ended, with submission of both to the Commission scheduled for the end of June. The 
guidelines will then be published in all official EU languages ahead of application of the Solvency II 
regime on 1 January 2016. First reports are due for most insurance firms from May 2016. 

NORTHERN TRUST ACTIONS

Alongside successfully assisting our clients in meeting the Solvency II interim reporting 
measures ahead of the June 2015 regulatory deadline, we have been working on a Solvency II 
final measure offering that is primarily aimed at supporting our clients’ Pillar 3 requirements 
from a data and reporting perspective. In addition to supporting those clients who need to interim 
report in 2015, we have built seven quantitative reporting templates (QRTs), a peek-through 
service and a data governance report to support our clients with meeting their Solvency II 
requirements. In the second half of 2015, once European Insurance and Occupational Pensions 
Authority (EIOPA) have finalised the relevant details, we will be in a position to finalise our 
offerings and provide clients with further detail surrounding these. 

More recently, we have begun working on meeting data requests from investment 
managers in order to help them support their insurance investors’ Solvency II requirements. 
We are looking to develop our offering accordingly, to ensure we are able to support the 
template various industry associations are working on.

http://www.bankofengland.co.uk/pra/Documents/solvency2/insurancedirectorsupdatedecember2014.pdf
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11. Regulation on European Long-Term Investment (ELTIF) 

OVERVIEW

The EU Regulation on long-term investment funds, which entered into force on 8 June and 
will apply from 9 December 2015, aims to boost investment in Europe’s real economy by 
establishing a product framework and passport for a new long-term investment vehicle that 
supports sustained economic growth in Europe. 

To benefit from the cross-border passport, ELTIFs must meet rules designed to protect 
investors as well as the companies and projects they invest in. Once authorised, an ELTIF can be 
marketed to professional, semi-professional and retail investors throughout the European Union.

KEY PROVISIONS

Due to the long-term nature of the assets they will invest in, it may take ELTIFs a number of 
years to fully invest all the money held within the fund. To ensure they are not inadvertently 
forced to invest in assets that are unsuitable to meet an arbitrage deadline, ELTIFs are given up 
to five years from authorisation to invest at least 70% of their money in the following assets: 

 ■ Unlisted companies
 ■ Real assets
 ■ Other ELTIFs
 ■ European venture capital funds
 ■ European social entrepreneurship funds 

To provide ELTIFs with sufficient flexibility to sell or replace assets, the remaining 30% of their 
capital can be invested in other assets. However, to prevent risky investments, these other assets 
must be eligible for UCITS (including money market instruments, transferable securities 
admitted for trading on a regulated market or multilateral trading facility, and sovereign 
securities), with certain set limits in place for each asset type. 

To further reduce the ELTIF’s risk profile, strict limits are placed on their use of leverage as 
well as derivatives, with only hedging duration and exchange risks allowable. 

Redemption rules remove any right to investment return during the specified lifetime of 
the ELTIF. Although the end date of an ELTIF is yet to be established, it is forecasted to be 
around 10 years. 

REL ATIONSHIP WITH OTHER REGUL ATORY INITIATIVES

 ■ ELTIFs are categorised as AIFs, meaning an ELTIF manager must be an AIFM and comply 
with the provisions of AIFMD (including the need to appoint a depositary) as well as the 
additional requirements under ELTIF.

 ■ ELTIFs that are marketed to retail investors will fall under the PRIIPs requirements, 
meaning the features and risks must be set out in a key information document (KID). This 
presents difficulties given the differentiating timeframes between the two initiatives; the ELTIF 
regulation is likely to become applicable towards the end of this year, but the PRIIPs regulation 
will not take effect until the end of 2016. It is unclear what the disclosure requirements 
will be for an ELTIF marketed to retail investors prior to the application of PRIIPs.

Impacts
n Asset managers 

and AIFs.

Key takeaway
n ELTIFs provide investment 

fund managers with the 
opportunity to offer 
regulated long-term 
investment opportunities 
to institutional and private 
investors across Europe.



northerntrust.com  |  EMEA Regulatory Developments Newsletter  |  21 of 21

Q52179 (7/15)

© 2015 Northern Trust Corporation. Head Office: 50 South La Salle Street, Chicago, Illinois 60603 U.S.A. Incorporated with limited liability in the U.S. Products and 
services provided by subsidiaries of Northern Trust Corporation may vary in different markets and are offered in accordance with local regulation. This material is directed 
to professional clients only and is not intended for retail clients. For Asia-Pacific markets, it is directed to institutional investors, expert investors and professional investors 
only and should not be relied upon by retail investors. For legal and regulatory information about our offices and legal entities, visit northerntrust.
com/disclosures. The following information is provided to comply with local disclosure requirements: The Northern Trust Company, London Branch; Northern Trust 
Global Services Limited; Northern Trust Global Investments Limited. The following information is provided to comply with Article 9(a) of The Central Bank of the UAE’s 
Board of Directors Resolution No 57/3/1996 Regarding the Regulation for Representative Offices: Northern Trust Global Services Limited, Abu Dhabi Representative 
Office. Northern Trust Global Services Limited, Luxembourg Branch, 6 rue Lou Hemmer, L-1748 Senningerberg, Grand-Duché de Luxembourg, Succursale d’une société de 
droit étranger RCS B129936. Northern Trust Luxembourg Management Company S.A., 6 rue Lou Hemmer, L-1748 Senningerberg, Grand-Duché de Luxembourg, Société 
anonyme RCS B99167. Northern Trust (Guernsey) Limited (2651)/Northern Trust Fiduciary Services (Guernsey) Limited (29806)/Northern Trust International Fund 
Administration Services (Guernsey) Limited (15532) Registered Office: Trafalgar Court Les Banques, St Peter Port, Guernsey GY1 3DA.

 ■ ELTIFs are investment products that come under the requirements of MiFID. This means 
that if an ELTIF is marketed to retail investors through a distributor, the distributor will 
have to comply with the relevant MiFID II requirements. 

 ■ Lord Hill, Commissioner for Financial Stability, Financial Services and the Capital 
Markets Union, recently stated that he felt ELTIFs to be an ideal vehicle within which to 
provide incentives to institutional investors to put their money into infrastructure. Within 
this speech Lord Hill highlighted his intention to make amendments to the detailed rules 
on Solvency II to make provision for ELTIFs and to give insurers increased opportunity to 
get involved in infrastructure projects.

NORTHERN TRUST ACTIONS

We continue to review the ELTIF regulation and discuss its impact with clients, particularly 
with the aim of ascertaining the potential in launching ELTIFs.

https://www.northerntrust.com
http://www.mondovisione.com/media-and-resources/news/the-capital-markets-union-breaking-down-the-barriers-to-completing-the-single-m/
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